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accumulated by one entity have long been recognized as effective

means to curb undue concentration in holdings. See National

Broadcasting Co., supra (upholding regulation prohibiting network

ownership of more than one broadcast station in a service area);

Storer Broadcasting, supra (upholding regulation limiting number

of broadcast licenses that anyone person could acquire). Even

without the explicit authorization in Section 309(j) (3) (B) to

disseminate licenses broadly, the FCC would have had authority to

promulgate the caps under 47 U.S.C. 303, which delegates to it

the responsibility to regulate communications licensing in the

"public convenience, interest, or necessity." The spectrum caps,

like other cross-ownership rules that have been upheld by this

Court, have been found by the FCC to "serve[] the public interest

* * * by preventing undue concentration of economic power. II

NCCB, 436 U.S. at 780.

The spectrum cap is well supported by the administrative

record. The FCC had before it compelling evidence that the

existing cellular market was not competitive. The FCC also was

aware that cellular carriers had a significant head start over

competitors in customers, physical infrastructure, and technical

expertise. See In the Matter of the Commission's Rules to

Establish New Personal Communications Services, Memorandum

Opinion and Order, 9 F.C.C. Rcd 4957, 4983 (1994); NfRM, 7 F.C.C.

Rcd at 5702-5703. That evidence strongly indicated that, unless

the FCC capped the amount of spectrum that a cellular company

could hold, cellular companies could quickly move to gain control
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of PCS and throttle competition at the birth of the market. The

judgment that led the FCC to promulgate the spectrum cap is a

classic example of the kind of prediction that Congress generally

places within the purview of an agency, subject only to very

limited review by the courts. When the FCC makes "factual deter

minations * * * primarily of a judgmental or predictive nature, *

* * a forecast of the direction in which future public interest

lies necessarily involves deductions based on the expert

knowledge of the agency." NCCB, 438 U.S. at 813-814.

Finally, the FCC did not arbitrarily discriminate between

cellular operators and operators of SMR services when it made

cellular operators, but not SMR licensees, ineligible to bid for

30 MHz PCS blocks. Holders of SMR licenses are not in a

situation comparable to that of cellular licensees. Until this

year, SMR services have been used mainly for taxi dispatch

services, and SMR licensees do not have an entrenched market

position in the wireless telephone market. In the Matter of

Regulatory Treatment of Mobile Services. Second Report and Order,

9 F.C.C. Rcd 1411, 1408-1409 (1994). Furthermore, the SMR

spectrum is divided into blocks of 10 MHz or less and thus is

inherently different from the 25 MHz of spectrum held by cellular

licensees. SMR operators are also subject to a spectrum cap on

combined PCS, cellular, and SMR spectrum of 45 MHz. See In the

Matter of Regulatory Treatment of Mobile Services. Third Report

and Order, 9 F.C.C. Rcd 7988, 8100 (1994). Thus, if Radiofone
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were an SMR operator, it still CQuld not obtain a 30 MHz PCS

license in addition to its 25 MHz cellular license.

3. Unless the stay is dissolved, prospective bidders for

PCS licenses, the government, consumers, and the public interest

will all suffer irreparable harm. Every one of the would-be C

block bidders is a small business, and many of them are run by

people who have left their jobs, hired staff, and rented office

space in anticipation of the C block auction. For example, DCR

Communications has spent more than $4 million preparing for the

auction, and all of its 25 employees gave up other jobs to

prepare for the auction. ~ Riker' Affidavit 1 5 (App., infra,

5) •

The cost of delay to prospective bidders, which must

continue to pay salaries, rents, and other expenses while the

auction is on hold, is enormous. Even a short delay at this

point may be fatal to many companies, eliminating them entirely

from participation not only in the C block, but from any

participation at all in wireless communications. Small business

bidders must secure substantial financing to participate in the

auction, and much of that money will come from investors who have

alr~ady become nervous as a result of the "continuing legal

di3ruptions of this auction." Riker Affidavit 1 7 (App., infra,

5". With respect to the Qrnnipoint stay, the chief financial

officer of one prospective bidder reported that "[t]he

uncertainty and delay caused by this stay is driving away pro

spective investment and causing the cancellation of conditional
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investor commitment." Affidavit of Lance C. Cawley 1 4 (App.,

infra, 16). Another participant in the Qrnnipoint case, QTEL

Wireless, Inc., reported that its investors "pulled out of the

deal" because "any delay in the process leaves investment capital

idle and the investors looking for more viable alternatives in

which to invest their money. II Affidavit of Q.T. Kenan " 10, 11

(App. infra, 19-20).

Further delay of the auction will likely cause more

investors to withdraw their support, leaving many companies

unable to participate in the auction or in th~ wireless industry.

And because delay will shut out many companies from the auction

for lack of economic opportunity, it will also seriously temper

the vigor of the auction, for with fewer participants, the

auction is less likely to be characterized by robust bidding.

Even after the auction is held, the eventual C block licensees

will enter the wireless market a decade behind cellular carriers

such as Radiofone and, as the delay persists, significantly

behind the A and B block licensees. As stated by the managing

director of the TorontO-Dominion Bank, the world's largest lender

to the wireless telephone industry, neal late entrant in the

wireless phone business -- especially the small businesses such

as Congress intended for the C block licenses -- will have

d-ifficulty competing against up to four well entrenched competi

tors." App., infra, 7.

The FCC responded to these concerns when it expeditiously

deleted its race and gender-based measures to avoid any delay
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that would be engendered by legal challenges to those provisions.

The FCC then concluded that "[a]ll C block applicants, as well as

the public, will be better served if we proceed expeditiously"

with the auction. Implementation of Section 3Q9{j) of the

Communications Act -- Competitive Bidding, Sixth Report and

Order, FCC 95-301, 1 16 (July 18, 1995) (App, infra, 31).

Nothing in the record justifies the court of appeals'

substitution of its judgment for that of the FCC on need for

expedition.

The stay will also cause fiscal harm to the federal

government, for the stay, with its deleterious impact on

competition, permanently reduces the value of C block licenses.

It has been reasonably estimated that the C block auction will

generate nearly $4 billion for the federal treaeury. (The A and

B blocks generated nearly $4 billion each.) The daily interest

cost of delaying receipt of the money is $840,000. Moreover, the

passage of time increases the difficulty faced by C block

licensees in competing with entrenched cellular, A block, and B

block incumbents. Hence, a delay in the auction of even 60 to 90

days will result in a decline in the value of the licenses -- and

therefore the amount of money collected by the United States -

of between $385 and $577 million. ~ Affidavit of Stephen C.

Hillard " 6, 7 (App., infra, 10-11). That amounts to a loss of

an additional $6 million per day.

The Sixth Circuit therefore seriously erred when it

(apparently) concluded that the stay would do nothing more than
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preserve the status quo. The stay effectively eliminates many

would-be participants from the auction process by increasing

their ongoing expenses and delaying their eventual participation

in the income-generating PCS business. Simply by delaying the

auction, the stay gives an unfair advantage to cellular

incumbents in the overall market for wireless communications

services and harms consumers by restricting their options in that

market.

4. Radiofone, by contrast, will not suffer harm in the

absence of a stay. The Sixth Circuit apparently believed that,

once the C block auction is held and the licenses are issued,

Radiofone would be without meaningful relief. That is incorrect,

for the court of appeals could order appropriate relief even

after the auction. If the court strikes down the spectrum cap,

it could order the FCC to re-auction the three licenses on which

Radiofone was not permitted to bid. Radiofone would then get

full relief. Meanwhile, the court of appeals could make clear

that any bidder for the three licenses Radiofone seeks should be

on notice that a re-auction could be ordered.

Alternatively, the court of appeals could permit Radiofone

to bid for those three licenses (subject to re-auction if the

caps are upheld) and thus permit the auction of all 493 licenses

to go forward. Since Radiofone is not affected by the spectrum

cap anywhere outside its cellular service area, there is no basis

for a nationwide injunction of all of the auctions. See United

States Dep't of Defense v. Meinhold, 114 S. Ct. 374 (1993)
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(staying nationwide injunction entered by district court, and

confining injunction's application to benefit of single named

plaintiff); cf. United States v. National Treasury Employees

Union, 115 S. Ct. 1003, 1018 (1995) ("[R]elief should be limited

to the parties before the Court.").

CONCLUSION

The stay entered by the court of appeals should be vacated.

Respectfully submitted.

DREW S. DAYS, III
Solicitor General

WILLIAM E. KENNARD
General Counsel
Federal Communications

Commission

OCTOBER 1995



APPENDIX



Nos. 94-3701, 94-4113, 95-3023, 95-3238, 95-3315

UNITED STATES COURT OF APPEAlS
FOR THE SIXTH CIRCUIT

CINCINNATI BELL TELEPHONE CO.
(Nos. 94-3701, 95-3023); BELLSOUTH
CORPORATION (Nos. 94-4113, 95-3315);
and RADIOFONE, INC., (No. 95-3238),

'FILED

OCT 18 1995

LEONARD GREEN, Clerk

QRJ2ER

Petitioners

Respondents.

v.

)
)
)
)
)
)
)
)
)
)

FEDERAL COMMUNICATIONS COMMISSION )
and nlE UNITED STATES OF AMERICA. )

)
)

Before: MARTIN and BATCHELDER, Circuit Judges; and EDMUNDS, District Judge. •

In these cases, the petitioners challenge various aspects of 47 C.F.R. § 24.204, a rule

promulgated by the Federal Communications Commission, which restricts the ability of certain

entities currently operating cellular services to bid on licenses for a new wireless

communications technology called "Personal Communications Services." The FCC is presently

undertaking an auction of such C Block licenses. A prior auction of A and B Blocks has been

completed, and the licenses awarded under those auctions have been issued. Oral argument was

held in these petitions for review on October 10, 1995. At that hearing, petitioner Radiofone

orally renewed its motion for a stay of agency action regarding the C Block auction pending the

decision in this case.

"The Honorable Nancy G. Edmunds, United States District Judge for the Eastern District
of Michigan, sitting by designation.



Nos. 94-3701, 94-4113, 95-3023, 95-3238, 95-3315
- 2 -

Having heard oral argument in this matter, we believe a stay of agency action is

necessary and proper to ensure that the status quo remains and to avoid issues of mootness

pending our decision. In evaluating requests to enjoin agency action, four factors are relevant.

They are: 1) whether the applicant has demonstrated a likelihood of success on the merits; 2)

. whether the applicant will be irreparably injured absent relief; 3) whether issuance of an

injunction will substantially injure the other interested parties; and 4) where the public interest

lies. Stale o/Ohio. ex rei Celebrezze v. NRC, 812 F.2d 288 (6th Cir. 1987); see also Michigan

Coalition of Radioactive Malerial Users. Inc. v. Griepentrog, 945 F.2d 150, 153 (6th Cir.

1991). The panel has reviewed these factors and has concluded that a stay should issue.

In view of the above, it is ORDERED that the FCC is stayed from taking any action in

furtherance of the C Block auction pending further order of this court, including, but not limited

to, issuance of any public notices other than to advise of this order, acceptance of any bid

applications, and review and/or award of licenses within this block.

ENTERED BY ORDER OF THE COURT

~=tl.='(';""'--- _

..
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Case No: 94-3701: 94-4113: 95-3023: 95-3238:
95-3315

tJNI'IB) STA'IBS COlR'f (F APPEALS

FCJl THE SIXIH CIRCUIT

ORDBR

CINCINNATI BELL llU.EPIDre CQoIIANY;

Petitionc.T

FILED

OCT 201995

LEONARD GREEN, Clerk
UNITED STATES TELEPHONE ASSOCIATION; TIlE RURAL CELLULAR
ASSOCIATleJ'iI; U S WEST. INC. ~ BELLSOOI'H CORPORATI(J\l;
BELLSoom 1E.ECaMJNICATIONS. INC.; BaLSOUTH ENIERPRISES.
1NC .; NEW YORK 1E.EPHONE CeM'ANY; NEW ENGLAND TELEPHONE AND
TELEGRAPH COMPMiY

Inte.rvenors

v.

FEDERAL Cot-tUNICATIONS C~lSS1ON; UNITED STATES OF AMi!RICA;

Respondents

PACIFIC BELL; r-.'EVAI)A BELL; foCI 1a.ECa.MJNTCATfONS
CORPORATTON; PACIFIC TELESIS t-lXJILE SERVICES~ PACIFIC BELL
HEILE SERVI<~fS

Intervenors

BEFORE: MARTIN and BATCHELDER. Circuit Judges; EDMUNDS. District Judge

Upon consideration of the emexgcncy mo~ion for reconsideration

filed by the FCC.

It i~ ORDERED that the motion for reconsideration is

DENH?D.

~~.
e~n, Clerk:



.-\FFIDA\lIT

CITY OF WASHINGTON )
)55:

DISTRJCT OF COLCMBIAl

I. Janis A. Riker. being fIrst duly swom. depose and state as follows:

I . I am PresidenL ChiefOperating Officer and a member of the board of
directors of OCR Communications. Inc. ("OCR"). I have personal knowledge of
the matters set forth herein.

~ OCR was incorporated in Maryland in April. 1994 but bas its principal
offices in the Oistnct of Columbia. OCR was formed by Damel C. Riker and
Janis A. Riker to bid on PCS licenses to be auctioned by the FCC and to build and
operate pes systems. OCR has no business revenues to date and total assets of
less than SSOO million. and qualifies to bid as a "small business" in the FCC Block
C PCS auction and intends to do so. Furthermore. OCR's "control group;' as
defined in the FCC rules. holds a majority of the voting stoCk of the Company and
more than 25% of its equity. A majority of the vonnl stoCk of the conU'OI group
IS held by Teleconsult. Inc.. Ol minority-eonuolled corporation. and by myself.
Thus. DCR meets the FCC's requirements as a minoritylwoman conuolled small
busmess.

.3 . OCR has been an active participant during the put year in PCS
proceedings at the FCC. We have filed wriaen comments II various times and
have made presentations to members of the FCC staff. as weU as to FCC
CommissiODerS.

~. Since its inception. OCR. bas been seeking invesaDCDt to build a corporate
organizauon lid to bid for IDd wiD licenses in the C Block auction. Raisina
investtDem _PCS bas pIOWIl to be eXlr'emely difBcalt. DCR bas bad some
success in i ' , • ....., iJl1iWUDalt aDd. II tbe lime 1be Oamipoim stay wu
granted. wu cae to O_jainl subIlamiallddilioaaJ equity invesanem. all of
which would haw poIiIioaed OCR to bid for marba weD ill excess of 100 million

'in population. In Idditioa. OCR bas executed compaebensiw supply apeements
with equipment veDdors. EriCSSOD. IDe. aDd None!. for S1 billion in PCS
equipment. engiDeerinl and constrUCtion services. sufticieac to compJetely build
out markets totalinl nearly 70 million in populaliOIL SiDce die pam ofthe
Omnipoint stay, investor interest bas diminished substantially, aad we bave not
closed any. additional investment deals.



5. DCR has spent more than 54 mIllion in preparation of the FCC C Block
auction. DCR has incurred substantial expense in acquiring computers and
sornlfare to manage and analyze the bidding. ~ well as for consu~tants and
.:ontractors to do research and analysis and to proVide specialized expertise to the
Company. Some oithese services were time-sensitive and wdl have to be
repeated when the auction is rescheduled. In addition. the Company has 25 full
time salaried personnel and six full-time conaactors. The Company leases 15.000
square feet of office space iu Washington. DC. Several ofDCR's employees and
their families were relocated from other cities. All ofour employees have given up
other jobs to join us and all an: a1 risk because of this delay.

6. In anticipation of post-auction requirements. the Compay was in the
process of expanding and was actively recruiting additionaJ personael when
o mnipoint,s request for a stay was granted. DuriDa the next two yan. the
Company expectS to hire approximately l.s~ personneL The hiring of additional
personnel has been halted as result of the stay.

7. Currently, the Company's monthly operating expenses are approximately
5500.000. This stay has increased our legal expenses substantially. The
Company rai.sed sufficient working capital to suppOrt operating expeDditur'es
through the length of time the auction was expected to take prior to the current
stay. However. most of OCR's commiaed equity investment cannot be used for
woriciDg capital. It can only be used to purchase licenses in the auetio~ if there is
one. Thus. OCR must operate on high-risk working capital invesanents thal were
obtained earlier this year. prior to the delays that have occurred. The OmDipoint
stay requires thai we have more working capital thaD we expected to have aDd the
existence of the stay makes it extremely difficult to obtain any new wottiDa
capital investmenL Molt investors have become extremely uneasy about the
continuing legal clisnrptions of this auction. We were notified OD Moaday, Aua.
14 by a prospective investor we were counrinl oa to provide us widllddilioaa1
working capital that they would not make their wortdq capital iJlvesaneDt until
the auctioa is racbcdu1ed. The current delay in the auctioa. caused by the stay
granted by dIis Court, p1lccs OCR ~ considaable fiDaDciaI jCOJ*dy ad cou1cl
result in DCJl beiDa fiDaDcia1ly UD1ble to pmticiplle in the auctiOil wbeD. aad if: it
occurs.

.. 8. Because OCR is a wommimiDority-eomroUed small bll.hm lad qualified
as such under the origiDal FCC Nics. we were elipble to use the .9% ill,.."...
optioa prior to the ru1es adopcecl by die FCC ill the §.i!lb R.eDon..Order· .
However, we did DOt tiDd this to be a very desirable OpDOD ad tba'e WIt very
little investor interest in such an opUoa. We choIe the other iln'esaneal SInICtUre

optioa. under whic!! no investor ~ID own more tbaa 25% equity witbDu&



,
mnbutlon. \Ve found this to be J much more practical and re:llistic structure ::md
:nuch more likely to attract Investment than the 49% option. Despite the fact that
'1e ·N°/~ :O\'estmem optIon nas been .lvailable to minority and wom~n-controlled

:inns ror more than a year. we understand that very rew have employed it to date.
I,Ve know of only [Wo other potential bidders. Wisconsin \Vireless and Cook Inlet
!hat strUctured themselves with 49% investors and one of those. Wisconsin
Wireless. strUctured its investment transaCtion after the issuance of the~
Repon and Order.

9. We were an active comme1!ter before the FCC as to how to strUCture the
auction post-Adarand. so that it was race and gender neutral. Although we are
fully qualified as a minority/woman conU'OlJed company, we strongly advocated
the extension of benefits originally designed for minority and women conttolled
comparues to all small businesses. We also urged the FCC to act quickly so that
JS little precious time as possible was lost. Continued delays in the C block
Juction not only undennine our ability to attract c;apita1. but also such delays give
the \!rinners of the A and B block auctions an even greater head stan.

10. The new delay in the Block. C auction has caused us to lose a substantial
.lmount of money that may be impossible to replenish. While we have received
significant investment commitments for the auction. we are a small company
Wlthout the resources of a major operating company necessary to sustain a
lengthy delay. It is urgent that this stay be lifted and the auction rescheduled so
that we are able to panicipate. This stay threatens not only the jobs of people
currently employed. but lessens the potential for the creation of thousands of jobs
In the future. This stay also is likely to cost the government hundreds of millions
of dollm in lost auction revenue because small companies are unable to survive a
lengthy delay.

The facts Slated herein are true and acCura!e to die best of my knowledge and
belief.

Sworn to before me this.&...~y of August. 1995

My commission expires:

"'Cal_....k......."1 AI '4, 'ftl
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lNTHE
UNITED STATES COURT OF APPEALs

FOR THE OISTRICT OF COLUMBIA CIRCUIT

aTEL WIRELESS. INC.•

THE UNITED STATES OF AMERICA

FEOERAL COMMUNICATIONS COMMISSION.

Ca•• No. 95-1381

Petitioner,

Respondents.

v.

and

)
)
)
)
)

>
)
)
)
)
)
)
).

--------------->
AfFIDAVrI OF mpHEN C HILLABQ

AftIant. being duty deposed anet under oath, hereby alleges anet av.... as fof1owt:

1. I am ViOl President and Chief Operlting-omc:er of Cook Inlet Communications,

Inc. (Clel), awnolly~ subsJdlary of Cook InJet Region. Inc. (CIRI).

2. CIRI, an Alaska Native RegIon" Corporation. Ilown.ct by 6700 Native

Americans of AlhlbelCln, EskImo. Aleut. Halda Ind Tlingit dMCent Ind has itS

3. In the COUI'M fA~ • bulln... plift for.. Peraonal comtnunIc:8tIonl

Service. (PCS) spectrum auction ov. the past two years. C1CI confencl at

length with scores of potential debt Ind equity partners. Including m_ of the

1



major telephony operating companies in the United States. the principaJ

e~uipment manufacturer! (who. in effect. o",erate also as lenders to the industry),

• .. 'd

and the largest convention~ lenders (u banks) and.equity investors to the

telecommunications industry. Accordingty, Clef has a practicaf and current

fami6arity with the ftnancing, pamering and business aspeds of PCS.

4. Scores, and perhaps hundreds. of small bustnesse., including CICI, have been

wor1dng hard to partiCipate in the C block auction. TheM busln.... are being

substantially and irreparably harmed by fur1h.. delay In the C blodc auction. The

A and B block audlon winners, indUding Omnlpolnt In the New York MTA.

already have a very substantia. competitive head start. These bigger A and B

bl~ properties have signiftcant. built-in competitive advantages over the C blodc

license. in terms of siz.. speed of matteet entry, brand name resource and

,mdendes of scale. The projected retums on PCS investments in the C block

are already thin and high risk. The single greatest variable In PCS business

plans is tim. to mlrket. Ninety or even thirty dlys has a matlrtal negalYe tffKt.

Fur1tw d.'V- wil, I b....v., cau.e many more existing smal buIIn..... to drop

out .-dIor lose their ftnanclng al QteI hu lost ita financing according to the

...... of Ita PreIicIent. In IIghI of1M auction delaytllO ., a number of major

telephony players (Prim8Co and WIreI..eo for example) have indicated that

they do not Intend to pam_ with any smal busIn... in the C block auction.

2



5. Our business judgment is that every day of delay has an inaeasingfy negative

muftfpHer effect. Time lost before the A and B blOCk auctions were held and the A

and B block licenses were issued was less critical. Time. lost now - when the A

and B block competitors already have their licenses and are commencing their

build-outs - means a much greater loss of projected revenue for a C block

operator In the tutu.... Also, as a practical matt." time lost ntIN invariably means

even more time lost at the -other end- - i.L In getting'" audJon date 'Het,

getting the auction going, gtttlng Beenses Issued. and completing the

administrativep~. Accordingly, we believe a decline In value of 3% to 5%

every thirty days of current delay Is a reasonable eatm... That means1hat the

delay caused by the current Omnipoint stay already probably has cost sixty to

ninety days delay. This mellns the federal govemment Is tadng a 10% to 15·4

loss in audion revenues for the C block llcenaes due to such del.y. Further

delays wUl inaease that lOSs.

6. Estimates far the revenues~ the C blOck auction are generally in the billions

of dollars range. The A and B block audion brOught In 17.7 bilion nationwide.

The C blodc auction (covering "'e same national footprint) woUd logicaRy

g.... helf·ofttlat number. or 53.65 birlOft. Even. 10% to 15% IoU baaed on

!hit nwnw would mean a loIS to the federal treasury ufDelwHn 1315 million

and 5577 mil'lOn.

1-0
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block licenses, the cost of delay to the United States caJQllated at tht CCJtTent

7. Moreover. assuming the full projected federal revenUI of $3.85 bnOon for the C

~ 4 = .: ...

federal borrow;ng rate of 8%. is over $840.000 aer da~..

8. Translating the above delays to CICl's buslne.. plan. wt estmate CICI hal lost

an amount in ucass of S5 mil60n of current value due to this d-'y so far.

9. The conclusion that further delay wil very seriously Impact the federal Treasury,

reduce prospects for competition, and injure the numeroul C block prospedlve

bidders. is shared generaUy by the wireless telephont Industry, induc:tfng the

principal provider of credit to the industry. See attached letter from Toronto-

Dominion Bank. dated August 8. 1995.

The fads stated herein are tnJt and acnJrate to the best of my knowtedge and belief.

Swam to before me thIt
tJ;a, day of August. 19K

!J. .I;;«,}~)
~ NotaIy Pubic

My Commission ExpIr8l: _...:;1_-....;./._'1-....:1;...:..._

4
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No. 95-1374

. ~ \'
\ '
~

llnitdJ 6tat£l €ourt of app£a~
EOR nm DISTRICT OF COLUMBJA CIRcurrW!ption D1",111100

.Oftio. otGeDeral caunsel

September Term, 1995

Omnipoint Corporation,
Petitioner

v.

Federal Communications Conunission
and United States ofAmerica,

Respondents

GO Communications Corporation, et aL,
Intervenon

and Consolidated Cases 95-1391,95-1409, and 95-1412

-----UNITED STATES COURT Of ~r'l. .. )
FOR DISTRICT OF COLUMBIA CIRClJI i

ALEC

SEP 28 I9!Ii

Petitions for Review ofan Order ofthe
Federal Comnmnieations Commission

Before: Edwards, ChiefJudI', Wald and Sentel1e, Circuit Jvdps.

ORDER

Upon reconsideration ofthe motion to vacate the stay filed August 8, 1995, the opposition
thereto filed August 14, 1995, and the reply filed August 15, 1995, it is

ORDERED that the motion be granted and the stay be dissolved. The auction may go
forward. The court will issue an opinion at a later date.

PerCariaJD
FOR no: COURT:
Mark I. Luler, Oerk

~(;1Cl1L~~':$~:"'-'-_
Dissenting statement filed by Circuit JudI' Wald is attached.



•

• I dissent from the Order dissolving the stay of the FCC's Sixth Rule and Order. In the Fift.h
Report and Order and Fifth Memorandum Opinion and Ortkr, the FCC found that_the ulUque
needs of minority- and woman-owned businesses necessitated a different balance between access
t~ capital and the threat that large, ineligible companies would take effective control ofBlock C
licenses than the balance struck for all other eligIble Block C applicants. Although I appreciate
the FCC's need to reassess that original balance in light ofAdarand, I do not believe the FCC has
adequately explained why the apprehensions that led it to prohibit any single non-minority- or
woman-owned business with assets over the Block C caps from owning more than a 25% equity
option are not still compelling. Accordingly, I believe remand to the FCC on an expedited basis
for an adequate explanation of the new balance it has struck in the Sirth Rule and Order is
required.
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LEONARD GREEN, Clerk

Before: MARTIN and Sll..ER, Circuit Judges; and JOINER, District Judge. •

In this appeal. which is consolidated with several others seeking similar relief, the

petitioner. Radiophone. Inc.. seeks review of decisioos of the Federal Communications

Commission which regulate licensing for personal communications services (PCS). Radiophone

has filed an emergency motion for a stay pending appeal. Therein. it asks this court to enjoin

the FCC from conducting an auction of available PCS licenses. Applicatioos for that process

are to be filed with the FCC by June 15. 1995. and the bidding commences August 2. 1995.

In tne alternative. Radiophone requests a writ of mandamus directing the FCC to rule upon a

similar motion for stay pending before it. The FCC has responded in opposition to the motion

for a stay.

,---------
-ne Honorable Charles W. Joiner, United States District Judge for the Eastern District of

Michigan, sitting by designatioo.
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Fed. R. App. P. 18 generally requires requests for stay of an agency's action to initially

be made to the agency. In this case, Radiophone has done so. The FCC has not ruled, but in

fact has taken action inconsistent with the granting of a stay. We conclude, therefore, that the

instant motion to stay is ripe for our consideration. &e CommonWeallh-Lord Joilll VelllW't v.

Donovan, 724 F.2d 67 (7th Cir. 1983).

In evaluating requests for stay of agency action, four factors are relevant. They are: 1)

whether the applicant has demonstrated a likelihood of success on the merits; 2) whether the

applicant will be irreparably injured absent a stay; 3) whether issuance of the stay will

substantially injure the other interested parties; and 4) where the public interest lies. SIDle of

Ohio, ex rei Cekbrezz.e v. NRC, 812 F.2d 288 (6th Cir. 1987); see also Michigan Coalition of

Radioactive Maurial Users, Inc. v. Griepentrog, 945 F.2d 150, 153 (6th Cir. 1991). Having

considered the motion in light of these factors, and especially noting the possible injuries to

other parties and the public interest, we conclude that the relief requested by Radiophone must

be denied.

Therefore, it is ORDERED that the motion for a stay pending appeal, or, in the

alternative for a writ of mandamus, is denied. However, the FCC is directed to give notice of

L'1e pending petitions for review of the cellular prohibition rule, 47 C.F.R. § 24.204, to all

persons who make initial applications to participate in the auction that may be affected should

the petitioners prevail.

ENTERED BY ORDER OF THE COURT

~~~I
Clerk Iv
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DECLARAnON OF LANCE C. CAWLEY

I, Lance C. cawley, hereby declare as follows:

1. I am the ChiefFiDmcial Ofticer ofGO CommUDic:aDoas CoipoJatiOD \GO). GO.
a Delaware COrpolatiem. is small busiDas formed in Februmy 1994 to I*ticip* in the
F.C.C. auctiODS ofbroadbtnd PeS spectrum.

2. GO iDteDds to win 30MHz PeS liceDta in tbe FCC's "C Block" Auction aDd
join with otber liceaKn to create. flalionalalli_ ofPeS opeilltUis. I haw persoDlllly
~'eloped GO's business plan aDd haw beeD NIpODIIDle for financ:ial strateI)'. planning
aDd analysis as pet ofGO's fuDd raisiDa eft'ortI for tbe PeS lUdioas. ~ pet ofmy
responsibilities I lID expert in tile val\IADOD of spec1rUID JiCfDla for commUDie:atiODS
services and have exteDSive kDowlqe ofwireless teJemmnUDicatioas.

3. On balance I have over i 0 yem work experieuce in tbe fiDIDcial .-vices IDd the
telecommunications iDdustry. with I*ticular expertUe ill wireless telecommunications
finance and stra!CIic busiDe"S planning. Prior to tile fonDaaioD ofGO. I served as Vicc
President for the Schelle Cellullr Group IDe. which specialized in estIblisbingaDd
operating wireless communicatioDS compaies. In tbat capICity I wu involved in
business pianniDI. valuation and analysis for Il1.IIDeI'OUS wireless commUDieations
ventures. enterprises IDd COIDpIDies. Prior to tbat I was an otlicer in tbe CommunicatioDS
Lending Division of tile First Nltional Bak of~1IDd responsaDle for • portfolio of
cellular. cable. broIldcastina IDd P'linlloas.

4. As part ofmy I*ticipllioa in tbe fuDdraiJiDa dl'orts for GO. I lID &WIre tbat tbe
current stay of tile "C Block" lUdioa bas ....'.. jm""M\a'lble damap to GO's ability to

raise both debt IDd equity fiDIaciDa. The UDCeftIIiDty IDd delay ....'. by Ibis Slay is
driving away plOIpKtive imeillmeDt IDd ....... tbe c:arPtllIDoa ofcoDditioDal investor
commitment. FunheiiDOlt bMed oa my experitDce aDd bowledp oftbe PeS iDdustry, I
am aware tballDOll simjlwly situIIed c:ompIDies plmmin • to I*ticiJ-le in tile C bad
auction are sufIiIiDc sjmjl. bInD in their fuDdnisiDa eft'orts. Investors a1Iady skeptical
of the abilitieI ofIIIIIIl C block COiupaies to compete lpinst tbe dominant
telecomzmllli:.m.~ dill waD tbe A IDd B block nc.... DOW~ tbe
viability of... PI"doa itIIIf. UDiea tbe SlaY illifted, tbe .....,. wi1110Ie bUDdreds of
millions ofcIoIIII'I ofiDt..... aDd co"nt!en DIW competiton tbat bid plwmed to

. participete in tbe C block auction will be foreclo.t from Ibis ODCC promisin.
opportunity.

I~



S. In addition to the loss of investment opportuDity aDd fiilure oflDIDy busiDesses,
delay resu1tiDa from this stay eauteS quantifiable -apto the Vllue ofthe PCS lic:enteS
and ultimately tbe licensee busiDaIes clue to lost IIIII'ket sbIre aDd revenues into the
foreseeable future. Baed upon 00's cummt business model every week ofdelay Cluses
the compay to 10lC value ofbetweal $2,000,000 ad 53,000,000. On ID iDdnsuy buis
every week ofdelay of tbe C block auction is CI"sina • Joss in Vllue ofbetween
SI3,000,000 IIId S25,OOO,OOO.

Executed OD this 7th day ofAUf'.lSt, 1995.

LIDce C. Cawley


